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ABSTRACT | OZET

A club letter of guarantee is a form of assurance that can be obtained based on
the insurance provided by Protection and Indemnity (P&T) clubs providing a
comprehensive claims handling service to club members, which is a de facto
obligation as vessels are subject to a wide range of risks during their voyages.

Kuliip teminat mektubu, Protection and Indemnity (P&T) kuliiplerinin sun-
dugu sigortaya istinaden elde edilebilen bir teminat tiirii olup gemilerin
deniz seferleri esnasinda genis kapsamh risklere tabi bulunmasi nedeniyle
fiili bir zorunluluk niteligi tasimakta ve kuliip liyelerine genis kapsaml bir
taleplerin halli (claims handling) hizmeti saglamaktadir.
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I.INTRODUCTION

Maritime trade has been playing a key role in
fulfilling the trade and transportation needs
of mankind since ancient times. In modern
times, it continues to be the backbone of
global trade. In this industry, owners and
operators are consuetudinary exposed to
various risks.

Considering the significant value of both the
vessels and the cargoes carried, it becomes
apparent that the relevant parties will want
to take measures against possible risks to en-
sure that the vessels and cargoes are trans-
ported without any damage. In this respect,
P& (Protection and Indemnity) clubs, which
provide a momentous assurance in maritime
trade, and the letters of guarantee issued by
these clubs serve an important role in the in-
dustry and in maritime law. Such clubs are
private insurance associations that are estab-
lished to provide protection against diverse
risks for owners, cargo owners and other rel-
evant parties.

This article will provide information on the
history of marine insurance, the operating
mechanisms of P&l clubs, the guarantees
they offer and the rights and obligations of
the P&l clubs and members. Furthermore, the
extent to which P&l letters of guarantee can

1. GIRIS

Deniz ticareti, tarih boyunca insanligin ti-
caret ve ulagim gereksinimlerini karsilama-
da kilit bir rol oynamistir. Ginumuzde ise,
kuresel ticaretin can damari olarak varligini
surdurmektedir. Bu sektodrde, donatanlar ve
gemi isletmecileri, mutat olarak cesitli risk-
ler altina girmektedir.

Gerek gemilerin gerekse tasinan yuklerin
yuksek degerlere sahip oldugu degerlen-
dirildiginde, ilgili taraflarin, geminin ve yuk-
lerin herhangi bir zarar gérmeden tasinma-
sini saglamak amaciyla olasi risklere karsi
tedbir almak isteyecegi aciktir. Bu baglam-
da, deniz ticaretinde dnemli bir givence
saglayan P&l (Protection and Indemnity)
kultpleri ve bu kulupler tarafindan tevdi
edilen mektuplar, sektdrde ve deniz ticare-
ti hukukunda 6nemli bir rol oynamaktadir.
Bu kulupler; donatanlar, yuk sahipleri ve
diger ilgililer icin cesitli risklere karsi koru-
ma saglamak amaciyla kurulan 6zel sigorta
organizasyonlaridir.

Bu makalede; deniz sigortalarinin tarihge-
si, P&l kuluplerinin isleyis mekanizmalari,
sunduklari teminatlar ve P&l kulubu ile
Uyenin haklari ve yukumlulukleri uzerine
bilgiler sunulacaktir. Ayrica, gemi alacak-
larinin tahsilinde P&l teminat mektubunun

be used in the collection of maritime claims,
the benefits of these letters of guarantee and
the matters to be taken into consideration
will be discussed.

II. MARINE INSURANCES

A. History Of Marine Insur-
ances

Whilst maritime transportation allows long
distances to be crossed faster and at a lower
cost in comparison to the road transporta-
tion, it is exposed to potential risks due to a
range of factors such as the impact of weath-
er conditions and piracy acts. Thus, the first
insurance practices were embodied in ma-
rine transportation.

The first marine insurance activities, typical-
ly based on gentlemanly and credit or mu-
tuality, are known to have been observed in
Phoenician, Ancient Greek and Roman civili-
zations'. It is known that insurance law had
the characteristics of customary law in the
periods of its emergence, and the first written
regulations in this field were mostly based on
existing commercial practices?. Considering
that the first national regulation oninsurance
law was enacted in the Code of Maritime
Trade Law (Ticaret-i Bahriye Kanunname-i
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ne olcude kullanilabilecegi, bu mektupla-
rin sagladigi avantajlar ve dikkate alinmasi
gereken hususlar ele alinacaktir.

1I. DENiZ SIGORTALARI

A. Deniz Sigortalarinin Tarih-
cesi

Deniz tagimaciligi, karayolu ile kiyaslandigin-
da uzun mesafelerin daha hizli ve daha du-
suk maliyetile asilmasina olanak tanimasinin
yani sira, basta hava kosullarinin etkisi ve kor-
sanlik faaliyetleri gibi bir dizi faktor nedeniyle
potansiyel risklere maruz kalmaktadir. Oyle
ki, sigortaciliga dair ilk uygulamalar deniz ta-
simaciliginda vucut bulmustur.

Deniz sigortasi faaliyetlerinin, ilk olarak, ge-
nellikle centilmenlige dayali ve kredi veya
karsilikliiga dayali sekilde, Fenike, Antik Yu-
nan ve Roma medeniyetlerinde goéraldugu
bilinmektedir'. Sigorta hukukunun ortaya
ciktigr donemlerde bir 6rf adet hukuku niteli-
gi tasidig, alana dair ilk yazili duzenlemeler-
de ise cogunlukla var olan ticari teamullerin
esas alindigi bilinmektedir? Sigorta huku-
kuna dair ilk milli duzenlemenin 21 Agustos
1863 tarihli Ticaret-i Bahriye Kanunnamesi’'n-
de yarurluge girdigi degerlendirildiginde,
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Humayun) dated 21 August 1863, it can be
stated that insurance was practiced on com-
mercial precedents in Turkiye for a long time.

The Industrial Revolution in the 18th and
19th centuries resulted in significant advanc-
es in ships, as well as in all other types of en-
gineering systems; ships that were stronger,
faster, capable of carrying more cargo, and
with greater range were produced and used
in trade. In parallel with the insurance sector,
which has grown in both quality and quantity
as a result of technological advancements,
marine insurance has made similar strides,
even pioneering the insurance sector’s de-
velopment. Today, the most common types
of marine insurance are hull insurance, cargo
insurance, liability insurance, and club insur-
ance, which is discussed in this article and is
now a de facto requirement.

B. Differences Of Club Insur-
ance To Other Marine Insur-
ances

Club insurance is distinguished from other
marine insurances primarily by its focus on
the liability of the members. Although club
letters of guarantee are essentially divided
into Letter of Undertaking (LOU) and Letter
of Guarantee (LOG), in practice, there is not
a significant distinction among these two
guarantee letters and the term “letter of
guarantee” is used to refer to both. While
other marine insurances typically cover
physical damages, club insurance mainly
covers the liability of members to third par-
ties. While this scope depends on the con-
tractual agreement between the club and
the member, it provides broad protection
against a wide spectrum of risks, particu-
larly in relation to crew, cargo and environ-
mental liabilities. Other marine insurances
that are commonly used can be summa-
rized as below:

1. Hull and Machinery Insurance:

sigortaciligin ulkemizde de uzun muddet
boyunca ticari teamullerle sekillendigi ifade
edilebilecektir.

18. ve 19. yuzyillarda gerceklesen Sanayi
Devrimi ile muhendislik gerektiren her turlu
sistemde oldugu gibi gemilerde de kapsam-
li bir ilerleme meydana gelmis; daha gucly,
daha hizli, daha fazla yuk tagiyabilen ve daha
yuksek menzile sahip gemiler Uretilip ticaret-
te kullanilmigtir. Gelisen teknolojinin etkisiile
gerek nitelik gerekse nicelik bazinda buyu-
yen sigorta sektértine paralel sekilde deniz
sigortalari da benzer ilerlemeyi géstermis ve
hatta sigorta sektorinun gelisimine dnculuk
etmistir. Gunumuzde; tekne sigortasi, yuk
sigortasi, mali sorumluluk sigortasi ve isbu
makalenin konusunu olusturan, artik adeta
fiili bir zorunluluk vasfini haiz kulup sigortasi,
onde gelen deniz sigortasi turlerini olustur-
maktadir.

B. Kuliip Sigortasinin Muh-
telif Deniz Sigortalarindan
Farklari

Kulup sigortasi, diger deniz sigortalarindan
oncelikle tyelerin sorumluluklarina odak-
lanmasi ile ayrilmaktadir. Kulup teminat
mektuplari, esasen Letter of Undertaking
(LOU) ve Letter of Guarantee (LOG) ola-
rak ikiye ayrilmakla beraber uygulamada
s6z konusu iki teminat mektubu arasinda
onemli bir fark bulunmamakta ve ikisi i¢in
de “kultp teminat mektubu” ifadesi kul-
lanilmaktadir. Diger deniz sigortalari ge-
nellikle fiziksel zararlar kapsarken, kultp
sigortasi, temel olarak Uyelerin tguncu
taraflara karsi sorumluluklarini ele almak-
tadir. Bu kapsam, kulup ile tye arasindaki
sozlesmeye bagli olmakla beraber, 6zellikle
gemi adamlarina, yuke ve ¢evresel sorum-
luluklara dair gerceklesebilecek genis bir
yelpazedeki risklere karsi genis bir koruma
saglamaktadir. Yaygin kullanima sahip di-
ger deniz sigortalar 6zetle asagidaki sekil-
de aciklanabilir:

1. Tekne ve Makine Sigortasi:

Covering damages that may occur on the
hull and machinery of the insured vessel, its
scope is usually determined by the special
terms and conditions attached to the poli-
cy and provides insurance against any de-
crease in the assets of the owner.

Sigortalanan geminin govdesi ile makine
techizatinda meydana gelebilecek hasarlari
kapsayan sigorta, teminat kapsami genellikle
policeye eklenen 6zel sartlarile belirlenen bir
sigorta olup donatanin malvarliginda tezahur
edebilecek azalmalar teminat altina almak-
tadir.

2. Cargo Insurance:

Cargo insurance is a type of insurance that
can be provided for all kinds of cargo being
transported in all means of carriage, thus it
is not a type of insurance specific to marine
insurance. Since itis an insurance that covers
the damages that the cargo may be prone to,
the cargo owner and/or the parties who have
an interest in the cargo not being damaged
are the beneficiaries of this insurance.

3. Maritime Vessels Liability In-
surance

Under Turkish law, this insurance is compul-
sory and covers the death or injury of pas-
sengers or third parties on board a marine
vessel, as well as damage to passengers’
possessions.

I1l. OBLIGATIONS OF THE
PARTIES IN CLUB INSUR-
ANCE

A. Obligations Of The P&l
Club

1. Claims Handling

The international aspects of maritime trade
cause the vessels to be in the waters and
ports of states subject to foreign legal sys-
tems. Accordingly, this situation enhances
the risk of loss of rights in disputes that the
vessels may encounter in a foreign state.
Indeed, in case of a dispute, it is necessary
to take immediate action in order to avoid
exceeding the period of prescription and to
gather the evidence. Furthermore, the for-
eign party might suffer major disadvantages
in the territory when it is considered that the
parties who may submit a claim are mostly
performing their commercial activities in the
relevant state and are familiar with the legis-
lation and procedures of the country in ques-
tion, as opposed to the other party.

As a result of the aforementioned, P&l clubs’
claims handling activities play a significant
role when a vessel getsinvolved in a dispute,
particularly in international seas. In the claims
settlement procedure, the club operates as
an insured member, almost as if it were the
party in dispute. While the club does not di-
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2. Yuk Sigortasi:

Yuk sigortalari herhangi bir tagima aracinda
nakledilen her ¢esit yuk icin yaptirilabilen bir
sigorta olup deniz sigortalarina 6zel bir sigor-
ta cesidi degildir. Yuktn maruz kalabilecegi
hasarlari koruma altina alan bir sigorta olmasi
nedeniyle, bu sigortayi yaptiranlar, yuk sahibi
ve/ veya yukun zarar gérmemesinde menfa-
ati olan kisilerdir.

3. Deniz Araclari Mali Sorumluluk
Sigortasi:

Yaptirilmasi Turk hukukunda mevzuat gere-
gince zorunlu olup, isbu sigorta, deniz ara-
cinda seyahat eden yolcularin veya Gcuncu
kisilerin 6lumu veya yaralanmasi ile yolcula-
rin esyalarinin zarara ugramasi hallerini kap-
samaktadir.

11l. KULUP SiGORTASIN-
DA TARAFLARIN YUOKUM-
LOLUKLERI

A. P&l Kulibiiniin Yakimli-
lukleri

1. Taleplerin Halli

Deniz ticaretinin uluslararasi niteligi, gemile-
rin seyir halindeyken farkli hukuk sistemleri-
ne tabi devletlerin sularinda ve limanlarinda
bulunmasina neden olmaktadir. Bu durum,
gemilerin yabanci bir ulkede karsilasabile-
cekleri uyusmazliklarda hak kaybina ugrama
riskini artirmaktadir. Zira, herhangi bir uyus-
mazligin meydana gelmesi halinde gerek
hak duasuartcu surelerin asilmamasi gerekse
delillerin toplanmasi i¢in ivedilikle harekete
gecilmesi gerekmektedir. Ustelik, “yabanci”
kisi hilafina talepte bulunabilecek kisilerin ti-
cari faaliyetlerini ekseriyetle ilgili ulkede sur-
duardugu ve dolayisiyla s6z konusu ulkenin
mevzuatina ve prosedurlerine, karsi tarafin
aksine hakim oldugu degerlendirildiginde
yabanci taraf 6Gnemli dezavantajlar ile karsi-
lasmaktadir.

Yukarida belirtilen nedenlerden dolayi, 6zel-
likle gemi yabanci sularda bir uyusmazlik ile
karsilastiginda, P&l kuluplerinin taleplerin
halli (claims handling) faaliyetleri 6nem ka-
zanmaktadir. Taleplerin ¢6zUmU surecinde,
kulup, adeta anlagsmazligi yasayan taraf olan
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rectly act as the member’s representative or
asif it has “taken over” the dispute, the mem-
ber is required to guide the dispute in line
with the club’s directives, to assign represen-
tatives nominated by the club and, in sum, to
fully comply with all the directives of the P&l
club. As the member’s behaviour contrary to
the club’s directives may adversely affect the
amount of payment that the club will provide
to the member, complying with the club’s
instructions is mutually beneficial for both
parties. Thus, at the end of the period, the
member will either indemnify the third party
towhom it has caused damages and recover
the compensation from the club, or the P&l
club will pay the third party directly.

2. Providing Fiscal Assurance

Arresting the ship is the most drastic mea-
sure that will put the greatest amount of
pressure on the owner to allow the claimant
to collect its receivables from the owner.
When considering the fact that the arrested
ship’s regular expenses will continue to be
incurred, as well as the lost earnings due to
the vessel's inoperability, it is clear that an ar-
rested vessel will cause significant damage
to its owner.

Pursuant to Article 1353/1 of the Turkish
Commercial Code No. 6102 (“TCC”) (“Only
provisional seizure of the ship may be ordered

sigortali iye gibi hareket etmektedir. Kulup
dogrudan tyenin yerine gecerek, Gyenin ve-
kiliymiscesine veya uyusmazligi “devralmis”
gibi hareket etmese de Uyenin uyusmazlig
kulabun talimatlarn dogrultusunda yonlendi-
rilmesi, kultp tarafindan gosterilen vekilleri
atamasi; genel olarak, P&l kulubunun tim
talimatlarina tam anlamiyla uymasi gerek-
mektedir. Uyenin kultibun direktiflerine ay-
kin davranislar, kulibun tyeye saglayacagi
o6deme miktarini olumsuz etkileyebilecegin-
den, her iki taraf icin faydali olan, kulubun
talimatlarina uygun davranilmasidir. Oyle ki,
sUrecin sonunda Uye zarar verdigi tucuncu
kisiyi tazmin edecek ve tazminat bedelini
kulupten geri alacak yahut u¢uncu kisiye
6demeyi dogrudan P&l kulubu gerceklesti-
recektir.

2. Mali Guvence Saglama

Herhangi bir donatandan alacakli olan kisi-
nin talebini elde etmesi i¢in borglu Gzerin-
de en ciddi baskiya sebep olacak yontem,
suphesiz ki geminin tutuklatilmasidir. Tu-
tuklanan geminin gerek mutat masraflarinin
dogmaya devam edecek olmasi gerekse
geminin isletilememesi nedeniyle mahrum
kalinan kar degerlendirildiginde, tutuklanan
geminin donatanda muhim zararlara yol aca-
cagi aciktir.

Turk hukukunda tasinir niteligini haiz olan
gemiler, 6102 Sayili Turk Ticaret Kanunu’nun
("“TTK”) 1353/1. maddesi uyarinca, (“Deniz

to secure maritime receivables. For these re-
ceivables, a precautionary injunction may
not be imposed on the ship, or the ship may
not be prohibited from voyage by any other
means.”) Ships that have the characteristics
of movable property under Turkish law, can
only be arrested by way of provisional sei-
zure. Since a provisional seizure order can
only be taken due to claims arising from mon-
etary claims, the disputes to which Turkish
law applies, the claim relied upon to arrest
the vessel must be a monetary claim.

If such arrest occurs or isimminent, the mem-
ber may regain the control of the vessel by
providing a club letter of guarantee issued
by the P&I club. In addition to this option, the
club is under no obligation to issue a letter
of guarantee, as described below under the
heading “P&l Club’s Discretionary Power”.
The club provides letters of guarantee (and
practically all of its operations) in the exercise
of almost complete discretion.

3. Paying Compensation

The possibility of receiving compensation
from the club in the event of a potential dam-
age is one of the main reasons for becoming
a member of a P&l club. Thus, the member
can have the P&l club reimburse the costs
arising from the claims submitted by third
parties under specified conditions.

Whilst there is no unified set of rules for the
payment of compensation by P&l clubs, the
requirements generally consist of the follow-
ing®:

« The risk must have occurred while the
member was registered to the club,

« The risk must be covered by the club insur-
ance,

« The risk must be related to the owner of the
vesselthat is registered in the club,

« The damage caused by the occurrence of
the risk must have been caused by an act of
the owner of the registered vessel,

- Under the “payment first” rule, also known
asthe “pay to be paid” rule, the member must
have paid the required premium to the club.

Although the above conditions have been
fulfilled, in order for the member to receive
compensation from the P&l club, as a rule,
the member must have made the paymentin
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alacaklarinin teminat altina alinmasi icin, ge-
minin sadece ihtiyati haczine karar verilebilir.
Bu alacaklar icin gemi tzerine ihtiyati tedbir
konulmasi veya baska bir surette geminin
seferden menedilmesi istenemez.”) ancak
ihtiyati haciz yolu ile tutuklanabilmektedir.
intiyati haciz karari ise yalnizca para alacagi
kaynakli talepler neticesinde alinabildigin-
den, gemiyi tutuklatmak icin dayanilan ala-
cak, Turk hukukunun uygulandigi uyusmaz-
liklar kapsaminda, bir para alacagi olmalidir.

S6z konusu tutuklama gercgeklestiginde ya-
hut gerceklesme tehlikesiyle karsi karsiya ka-
lindiginda, tye, P&l kulubanun sunacagi bir
kulup teminat mektubu ile gemi Uzerindeki
kontroluinu geri kazanabilmektedir. Mevzu-
bahis imkanin yani sira, agagida P&l Kulubu-
nun Takdir Yetkisi basligi altinda detaylan-
dirllacagi uzere, kulubun teminat mektubu
saglama yukumluluga mevcut olmayip ku-
ltp, teminat mektuplarini (ve neredeyse her
tarlu islemini) adeta eksiksiz bir takdir yetkisi
kullanarak saglamaktadir.

3. Tazminat Odeme

Olasi bir zararin meydana gelmesi halinde
kulUpten tazminat alabilmek, P&l kuluple-
rine Uye olmak i¢in baslica sebeplerdendir.
Boylece, Uye, uguncu kisilerin ileri surdugu
taleplerden dogan maliyetleri belirli kosullar
altinda P&l kulubune karsilatabilmektedir.

P&l kultplerinin tazminat 6demesi i¢in yek-
nesak bir kurallar batind mevcut olmamak-
la beraber sartlar genellikle agsagidakilerden
ibarettirs.

+ Rizikonun uye kulube kayitliyken gercek-
lesmis olmasi,

« Rizikonun kulup sigortasinin icerdigi temi-
natlara dahil olmasi,

+ Rizikonun kulube kayitli geminin donatani
ile ilgili olmasi,

« Rizikonun gerceklesmesiile olusan hasarin
kayitli geminin donataninin bir fiilinden kay-
naklanmig olmasi,

- “Payment first” kurali veya “pay to be paid”
kurali olarak da bilinen “ilk 6nce 6deme” ku-
rali geregince uyenin kultbe gerekli primi
6demis olmasi.

Yukaridaki sartlarin saglanmis olmasina rag-
men Uyenin P&l kulubunden tazminat alabil-
mesii¢in kural olarak ilgili @demenin tg¢uncu
kisiye tamamen yapilmig olmasi gerekmekte-
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full to the third party, but for various reasons,
particularly the fact that the club is already in
charge of the claims handling process, this
rule is not strictly interpreted by the clubs®.

B. Obligations Of The Member

Liabilities of the member in club insurance
are relatively simple in comparison to the li-
abilities of the club and are mainly limited to
the payment of the premium and providing
the necessary information to the club. These
obligations can be expanded at the discre-
tion of the parties, whereby the member may
have various further obligations by mutual
agreement.

1. Premium Payment

Whilst it is possible for the P&l club to receive
payment on both fixed and mutual premium
basis, in order not to exceed the scope of this
article, only the mutual premium, which is
more common in practice, will be discussed.

The structure of modern P&l clubs operat-
ing on a mutual system, which has existed
since the first clubs, is that the income and
expenses of the club should be equal at
the end of the financial year; if the income
is greater than the expenses, the surplus
should be returned to the members, and if
the expenses are greater than the income,
additional premiums shall be collected from
the members®. In this respect, the member
is responsible for paying the premium as
determined by the valuation in accordance
with the qualifications of the registered ves-
sel and, if necessary, to fulfil the uncovered
expenses of the club jointly with the other
members.

As it has been stated under the title “Obliga-
tions of the P&l Club”, pursuant to the “pay
to be paid” rule, the member must have paid
the premium to be able to fulfil any claim.
The first consequence that may arise if the
member defaults in the premium payment
obligation is that the club will not meet any
claim submitted by the member. In addition
to the aforementioned situation, in case of
default in payment of the insurance premi-
um; the insurance contract may be termi-
nated by the club with retrospective effect,
the former member may have difficulties to
become a member of a different club due to
the liaison between P&l clubs, and the most
serious consequence, the club may have a
right of retention over the registered vessel®.

dir, ancak, basta taleplerin halli strecini zaten
kulubunyurutmesi olmak Gzere ¢esitli sebep-
lerle s6z konusu kural kultpler tarafindan siki
yorumlanmamaktadir®,

B. Uyenin Yiikimliiliikleri

Kulup sigortasinda tyenin yukamlulukleri
kulubun yukumluluklerine nispeten sade
olup temel olarak prim 6deme ve kulube
gerekli beyanlarda bulunma ile sinirlidir.
S6z konusu yukumlulukler taraflarin takdi-
rine bagli olarak genisletilebilmektedir ve
bu sekilde mutabakata dayali olarak Uyenin
diger cesitli yakamluluklere sahip olmasi
mumkundar.

1. Prim Odeme

Uye ile anlagsmaya varan P&| kulubuniin ge-
rek sabit gerekse mutuel prim esasina gore
6deme almasi mumkun olmakla beraber, ko-
nunun isbu ¢alismanin kapsaminiagmamasi
amaciyla yalnizca uygulamada daha yaygin
olan mutuel primden bahsedilecektir.

Modern ve mutuel sistem ile ¢calisan P&l
kuluplerinin ilk kuluplerden beri surege-
len yapisinda kultbun mali yilin sonunda
gelirleri ile giderlerinin esit olmasi gerek-
mekte olup gelirler giderlerden fazla ise
artan kismin tUyelere iade edilmekte, gider-
ler gelirlerden fazla ise Uyelerden ek katki
toplanmaktadir®. Uye, bu kapsamda, kayitli
geminin nitelikleri uyarinca gergeklestirilen
degerleme ile belirlenen primi 6demekle ve
gerektigi takdirde kulubun 6denemeyen
giderlerini diger uyeler ile beraber karsila-
makla sorumludur.

Kulubun Yukumlultkleri basliginda ifade
edildigi uzere, “pay to be paid” kurali ge-
regince Uyenin herhangi bir talebini kar-
silatabilmek icin s6z konusu primi 6demis
olmasi gerekmektedir. Uyenin prim 6deme
borcunda temerrude dusmesi durumunda
dogacak ilk sonug, kulubun tye tarafindan
ileri surtlen herhangi bir talebi yerine ge-
tirmemesidir. ifade edilen durumun yani
sira, sigorta priminin 6denmemesi halinde;
sigorta sozlesmesi kulup tarafindan geg-
mise etkili sekilde feshedilebilmekte, P&l
kulupleri arasindaki irtibat dolayisiyla eski
uye farkli bir kulube Uye olmakta gucluk-
ler yasayabilmekte ve en ciddi sonug olan,
kulubun kayitli gemi Gzerinde hapis hakki
dogabilmektedir®.

2. Notice Obligation

The potential member’s obligation to notify
starts before the signing of the contract and
lasts until the termination of the contract. As
stated in Article 1435 of the TCC’, the poli-
cyholder, and within the scope of this study,
the member, is required to notify the insur-
er of any important issues regarding the
subject matter. Given that the information
provided by the member on the application
form creates the foundation of the insurance
contract between the member and the club,
the member is therefore required, like in any
other insurance contract, to notify the club
of any changes to the crucial terms of the
policy®. This phase of the notification duty
includes the obligation that exists prior to
the occurrence of the risk

In the event of the occurrence of a risk that
is covered by the insurance, the member is
obliged to notify the club immediately and
inwriting, unless otherwise agreed, but sub-
ject to the time limit specified in the rules of
most clubs®. In fact, as stated above under
the title of Claims Handling, the club takes
control and directs the process upon no-
tification. The member who breaches the
obligation to notify will incur a risk that may
prevent the collection of the compensation
demanded from the club. In this respect, the
obligation to notify is similar to the burden
institution, and this is essentially a conse-
quence of the equitable principle, since it
would not be proper for the club, which is
not informed of the risk due to the member’s
lack of notification and therefore cannot car-
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2. ihbar Mukellefiyeti

Potansiyel Giyenin inbar mukellefiyeti, diger
bir deyisle beyanda bulunma yakumlulugu,
sozlesmenin kurulmasi 6ncesinde basla-
makta ve sozlesme sona erene dek surmek-
tedir. TTK'nin 1435. maddesinde’ de ifade
edildigi uzere sigorta ettirenin, isbu calisma
kapsaminda ise Uyenin, konuya dair 6nemli
olan her turlu hususu sigortaciya bildirmesi
gerekmektedir. Zira, Gyenin bagvuru formun-
da belirttigi hususlar tye ile kultp arasinda
akdedilen sigorta sdzlesmesinin dayanagini
olusturmaktadir ve bu sebeple uye, sozles-
menin esasli unsurlarinda gergeklesen degi-
siklikleri, her sigorta sdzlesmesinde oldugu
gibi, kulube bildirmekle yakumludure. Bildi-
rim yakumlulugunun isbu agamasi rizikonun
gerceklesmesi oncesindeki yukumlulugu
icermektedir.

Sigorta kapsaminda yer alan bir rizikonun
gerceklesmesi halinde, Uye, aksi kararlastiril-
madikga, derhal ve yazili sekilde ancak ¢cogu
kultbun kurallarinda belirlenmis stre sinirina
tabi olarak®, durumu kulube bildirmekle borg-
ludur. Oyle ki, yukarida Taleplerin Halli basli-
g1 altinda ifade edildigi tzere, kulup, gercek-
lestirilen bildirim Gzerine sureci butun olarak
kontrol altina almakta ve yonlendirmektedir.
inbar mukellefiyetini yerine getirmeyen tye
ise, kulupten talep ettigi tazminatin tahsiline
engelteskil edebilecek bir risk altina girecek-
tir. inbar mukellefiyeti bu yonu dolayisiyla
kulfet kurumu ile benzerlik gdstermekte olup
bu sonug esasen hakkaniyet ilkesinin bir so-
nucudur, zira, yenin gerekli bilgilendirmede
bulunmamasi nedeniyle rizikodan haberdar
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ry out activities to minimise the damage that
will arise, to compensate for the damage in
question.

IV. COVERAGE OF THE
CLUB LETTER OF GUAR-
ANTEE

The club letter of guarantee extends to all
kinds of damages unless otherwise stated or
proved by the club, and the burden of proof
falls on the club to prove that the damage is
caused by a risk that is not covered by the
insurance'. However, because such a broad
scope of liability of P&l clubs cannot be de
facto continuous, in practice, the insurance
coverage is established in detail in the con-
tract with the member". At the same time,
as will be discussed below, the fact that P&l
clubs have a comprehensive discretion in
almost every act carried out, indicates that
the club has a wide initiative regarding the
scope of the letter of guarantee.

A. Validity Period Of The Club
Insurance

Club insurances cover risks that occur only
during the period in force. In principle, club
insurances start on 20 February and end on
20 February the following year. These dates
are based on the fact that the first P&l clubs
in history customarily set 20 February, the
date of ice melting in the Baltic Sea, as the
policy renewal date, but the parties may
agree on a different date.

Therefore, policy years in P&l clubs also be-
gin on 20 February each year and continue
until 20 February of the following year. How-
ever, even though policy years end on 20
February and a policy year begins anew, the
policy account for the policy year that has
ended is often kept open for two years after
the expiry date. That is because the costs
for the expiring policy year are not finalised
during the policy year in question2.

The policy is deemed to be renewed each
year ex officio and on the terms of the previ-
ousyear unless the parties agree otherwise.
There is no unified procedure for the termi-
nation of the insurance covering all clubs.
The member is required to make a valid ter-

olmayan ve dolayisiyla ortaya ¢ikacak zarari
azaltmaya yonelik faaliyetlerde bulunama-
yan kulubun s6z konusu zarari kargilamasi
uygun olmayacakiir.

IV. KULUP TEMINAT
MEKTUBUNUN KAPSAMI

Kultp teminati, aksi belirtiimedik¢ce veya
kulup tarafindan aksi ispatlanmadikca her
tarla zaran kapsamakta olup zararin sigorta-
nin kapsami haricindeki bir riziko nedeniyle
gerceklestigini ispatlama yukumlulaguanu
haiz olan taraf kuluptur'™. Ancak, P&l ku-
laplerine ait sorumlulugun bu denli genis
olmasi fiilen sureklilik arz edemeyecegin-
den, uygulamada sigorta kapsami Uye ile
yapilan sozlesme icerisinde detayli olarak
kararlastirilmaktadir'. Ayni zamanda, asa-
¢gida bahsedilecegi Uzere, P&l kuluplerinin
gerceklestirdigi neredeyse her islemde hay-
li kapsamli bir takdir yetkisini haiz olmasi,
teminat mektubunun kapsami hususunda
da kulubun genis bir inisiyatife sahip oldu-
gunu gostermektedir.

A. Kuliip Sigortasinin Gegerli-
lik Stiresi

Kulup sigortalar, yalnizca yururlukte olduk-
lari sure icerisinde gerceklesen rizikolar
kapsayan sigortalardir. Kural olarak 20 Subat
tarihinde baslayan kulup sigortalari ertesi yil
yine 20 Subat tarihinde sona ermektedir. Bu
tarihler, geleneksel olarak, tarihtekiilk P&l ku-
luplerinin Baltik Denizi'nde buzlarin eridigi ta-
rih olan 20 Subat’i polige yenileme gunu ola-
rak belirlemesinden kaynaklanmakla birlikte
taraflanin farkli bir tarih Gzerinde anlagsmaya
varmasi mamkuandur.

Bu nedenle, P&l kultplerinde police yillarida
her sene 20 Subat tarihinde baslayip ertesi
yil yine 20 Subat’a dek devam etmektedir.
Ancak, police yillarinin 20 Subat’ta sona er-
mesi ve yenisinin baglamasina ragmen, sona
erenyila dair police hesabi cogu zaman sona
ermenin akabindeki iki yil boyunca acik tu-
tulmaktadir. Bunun sebebi, sona eren police
yilina iliskin masraflarin s6z konusu police
yili icerisinde kesinlesmemesidir'2.

Police, taraflar farkli bir mutabakata varma-
dik¢a, her yil re’sen ve onceki yilin sartlary-
la yenilenmis sayilmaktadir. Sigortanin sona
ermesi i¢in ise, tum kulupleri kapsayan tek

mination in accordance with the rules of the
relevant club.

B. P&l Club’s Power Of Discre-
tion

It is recognised that P&l clubs have an ab-
solute discretion to take (or not to take) ac-
tion on claims submitted by their members.
However, in practice, in circumstances
where the member has paid the premiums
and there is no wilful misconduct, the club
will act in accordance with the member’s
needs.

Besides the extensive authority, the discre-
tionary power exercised in a certain direc-
tion in a specific case does not establish a
precedent for another case. It is not possible
to force the club to fulfil the request in cases
where any request made by the member is
rejected by the club. As a matter of fact, no
such coercion is encountered in practice.

We believe that there are two main reasons
for such a wide discretionary power of P&l
clubs. Primarily, the fact that there is no reg-
ulation at the level of a code on P&l clubs or
clubinsurances in any country in the world,
and the lack of compulsory legal rules to
a significant extent, has allowed the sec-
tor to develop in a mostly free manner. As
for the second point, we consider that the
fact that both parties are merchants, and
therefore there is no other person between
the parties, such as an employee, tenant
or consumer, who should be protected by
legislation or courts, has a positive effect on
the liberty of contract granted to the parties.
Since the parties have the obligation to act
as prudent merchants, unfair exploitation
(lesion) principle has a restricted area of ap-
plication in disputes between the club and
the member.

Considering the aforementioned circum-
stances, despite the low possibility of suc-
cess, it is permissible to appeal against the
actions of the club to the board of directors
of the club concerned. In the event that the
request to the board of directors is reject-
ed, it may be appealed to the judicial au-
thorities; however, arbitral tribunals and/or
courts typically decide to dismiss the case
on the grounds that the club’s discretionary
power is absolute.
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bir prosedur bulunmamaktadir. Uyenin, ilgili
kulubun kurallarina uygun olarak gecerli bir
fesih islemi gerceklestirmesi gerekmektedir.

B. P&l Kuliibiiniin Takdir Yet-
kisi

P&l kulaplerinin Gyeleri tarafindan 6ne suru-
len taleplerine yonelik aksiyon almasi (veya
almamasi) hususunda mutlak bir takdir yet-
kisinin mevcut oldugu kabul edilmektedir.
Ancak, uygulamada, tyenin primlerini 6de-
digi ve kast veya pervasizliginin (wilful mis-
conduct) mevcut olmadigi hallerde kultp
uyenin gereksinimi dogrultusunda harekete
gecmektedir.

Bahsedilen genis yetkinin yani sira, somut bir
olayda belli bir yonde kullanilan takdir yetkisi
de farkli bir olay i¢cin emsal teskil etmemek-
tedir. Uyenin yonelttigi herhangi bir talebin
kultp tarafindan reddedildigi durumlarda
kulubun talebi yerine getirmeye zorlanmasi
mumkun degildir. Nitekim, uygulamada da
boyle bir zorlama uygulamasi ile karsilasil-
mamaktadir.

P&l kuluplerinin takdir yetkisinin bu derecede
genis olmasinin, bizce, iki temel nedeni mev-
cuttur. ilk olarak, dunyanin higbir tilkesinde
P&l kuluplerine veya kulup sigortalarina dair
kanun seviyesinde bir duzenleme bulunma-
masi ve emredici hukuk kurallarinin buayuk
oranda eksikligi, sektoran ekseriyetle serbest
bir sekilde gelismesine imkan tanimistir. ikin-
ci olarak ise, her iki tarafin da tacir niteligine
sahip olmasinin, dolayisiyla taraflar arasinda
isci, kiraci veya tuketici gibi mevzuat yahut
mahkemeler tarafindan korunmasi gereken
bir kisi bulunmamasinin taraflara taninan
sozlesme 6zgurluguna pozitif etkiledigini de-
gerlendirmekteyiz. Taraflar basiretli birer tacir
gibi davranma yukumlulugune sahip olduk-
larindan, asiri yararlanma (gabin) kavraminin
uygulanma alani da kulup ile Gye arasindaki
anlagmazliklarda oldukga sinirlidir.

Belirtilen durumlar goéz 6nune alindiginda,
basari ihtimalinin dusuk olmasina ragmen,
kulubun iglemlerine karsi yapilan basvuru-
larin, ilgili kulubun yoénetim kuruluna iletil-
mesi mumkundur. Yonetim kuruluna yapilan
basvurunun olumsuz sonuglanmasi halinde,
yargi mercilerine basvurulabilir; ancak genel-
likle hakem heyetleri ve/ veya mahkemeler,
kulubun takdir yetkisinin mutlak olduguna
dayanarak davanin esastan reddedilmesine
karar vermektedir.
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C. Types And Limitations Of
The Assurance

P& (Protection & Indemnity) clubs, contrary
to their name, offer various kinds of coverag-
es other than protection and indemnity, such
as demurrage and war risks, and engage in
reinsurance operations with other insurers.
However, for the sake of not exceeding the
scope of this study, the protection and in-
demnity category, which are the main activ-
ities of the clubs, will be emphasised. Mean-
while, since it would be beyond the scope
of this study to list all kinds of claims that are
covered by protection and indemnity, infor-
mation will be given on the most common
types of coverage.

1. Coverages for Seamen:

The definition of seamen set out in Article
934 of the TCC™ includes captains, officers,
crew, and other persons employed on board,
and the main reason for clubs to obtain a
club guarantee for seamen is to secure the
legal liability of the member. The scope of
the guarantee is determined according to the
existence of the member’s liability to the sea-
man in question and the amount for which
the member is liable, and the mentioned
criteria depends on the law applicable to
the contract between the member and the
seafarer'.

2. Coverages for Passengers:

Passenger is defined in Article 1249/1 of the
TCC as follows: “Persons transported on the
ship with the consent of the carrier, on the
basis of a passenger carriage contract by sea,
orwith regard to vehicles or livestock that are
the subject of a freight contract that is not sub-
ject to the provisions of this Section, are con-
sidered passengers.” In principle, the club
insurance covers the damages incurred by
the passengers only if they occur within the
ship'.

3. Coverages for Cargo:

The operations of merchant ships are most-
ly dedicated to the carriage of cargo. Thus,
cargo claims have been one of the most
common claims submitted against clubs
throughout the history of P&l clubs. As in
regular insurance contracts, if an “All Risks”
clause is included in the contract between

C. Teminat Tirleri Ve Tabi
Olduklari Sinirlar

P&l (Protection & Indemnity: Koruma & Taz-
min) kultpleri, isimlerinin aksine, koruma
ve tazmin etme haricinde demuraja ve sa-
vasa yonelik teminatlar gibi farkli teminatlar
sunmakta ve diger sigortacilar ile reasurans
faaliyetlerinde bulunmaktadir. Ancak, isbu
calismanin kapsami disina ¢ikmamak adi-
na, kultplerin ana faaliyetleri olan koruma
ve tazmin kategorisi Uzerinde durulacaktir.
Ayni zamanda koruma ve tazmin kapsamina
giren her gesit talebi listelemek de calismanin
amacini asacagindan, en sik rastlanan temi-
nat turlerine dair bilgi verilecektir.

1. Gemi Adamlarina iliskin Temi-
natlar:

TTK'nin 934. maddesinde™ duzenlenen
gemi adami tanimi kapsamina kaptanlar,
gemi zabitleri, tayfalar ve gemide c¢alistiri-
lan diger kisiler dahil olup, kuluplerin gemi
adamlarina dair kultp teminati alinmasindaki
temel sebep, Uyeye dair hukuki sorumlulugu
teminat altina almaktir. Teminatin kapsami
ise, lyenin mevzubahis gemi adamina karsi
sorumlulugunun mevcudiyeti ve sorumlu
oldugu meblag uyarinca belirlenmekte olup
s6zU edilen kriterler Gye ile gemi adami ara-
sindaki sézlesmeye uygulanacak hukuka
baglidir™.

2. Yolculara iliskin Teminatlar:

Yolcu, TTK'nin 1249/1. maddesinde, “Deniz
yoluylayolcu tasima sézlesmesine dayanarak
veya bu Bolum hukdamlerine tabi bulunmayan
bir navlun sézlesmesinin konusu olan araci
veya canli hayvanlarn gbézetmek Uzere, tasi-
yanin onayi ile gemide tasinan kisiler yolcu
sayilir.” ifadesi ile tanimlanmistir. Yolcularda
meydana gelen zararlari, kulup teminati, ku-
ral olarak ancak geminin icerisinde gercek-
lestigi takdirde karsilamaktadir.

3. Yuke iliskin Teminatlar:

Ticari gemilerin faaliyetleri cogunlukla yuk
tasimaciligina 6zgulenmistir. Bu nedenle,
yuklere iligkin tazmin talepleri, P&l kuluple-
rinin tarihi boyunca kuluplere karsi ileri su-
ralen en yaygin taleplerden olmustur. Mutat
sigorta sozlesmelerinde oldugu gibi, kulup
ile tye arasindaki sozlesmede “All Risks”

the club and the member, the coverage
provided for the cargo will cover all kinds of
damages as a rule, and the provisions with a
narrower scope will limit the liability in differ-
ent and limited ways, just as in other insur-
ance contracts.

V. COLLECTION OF MAR-
ITIME CLAIMS WITH P&l
LETTER OF GUARANTEE

The primary use of the letters of guarantee
obtained by members from P&l clubs can
be considered as the collection of the rele-
vant letter of guarantee, like other letters of
guarantee. However, the club letter of guar-
antee is not primarily provided for collec-
tion, but for the sake of providing benefits to
the member in the settlement of a possible
claim. During the settlement process of these
claims, which is carried out without an attor-
ney-client relationship between the parties,
the principal function of the club letters of
guarantee is not to obtain a financial com-
pensation, unlike the letters of guarantee
provided by banks or insurance companies,
but to take preventive measures against the
claims that the member may encounter, to
carry out technical inspections, to serve as a
fully organised law firm and, if necessary, to
mediate between the parties of the dispute’®,
basically, to eliminate the negative position
that the member is experiencing.

Another important benefit of the club letter
of guarantee is the release of arrested ves-
sels. Remedies for the release of vessels ar-
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duzenlemesine yer verildigi takdirde yuke
saglanan teminat kural olarak her turlu za-
rarl kapsamakta, daha dar kapsama sahip
duzenlemeler ise yine ayni diger sigorta s¢z-
lesmelerinde oldugu gibi sorumlulugu farkli
ve dar bicimlerde sinirlayacaktir.

V. GEMi ALACAKLARININ
P&l TEMIiNAT MEKTUBU
iLE TAHSILI

Uyelerin P&l kultplerinden edindikleri temi-
nat mektuplarinin ilk kullanim amaci, diger
teminat mektuplarina benzer sekilde, ilgili
teminat mektubunun tahsil edilmesi olarak
dusunulebilmektedir. Ancak, kultp teminat
mektubu temel olarak tazmin edilmesi icin
degil, olasi bir taleplerin halli surecinde Gyeye
fayda saglamasi saiki ile temin edilmektedir.
Taraflar arasinda bir vekalet iliskisi olmaksizin
surduralen bu taleplerin halli strecinde, ku-
lup teminat mektuplarinin asilislevi, bankala-
rin veya sigorta sirketlerinin sagladigi teminat
mektuplarinin aksine bir maddi tazminat elde
etmek degil; tyenin karsilasabilecegi talep-
lere karsi Onleyici tedbirler alinmasi, teknik
tespitlerin gerceklestirilmesi, tam teskilatl
bir hukuk burosu gibi hizmet verilmesi ve ge-
rektigi takdirde uyusmazligin taraflar arasin-
da arabuluculuk yapilmasi gibi faaliyetlerin
saglanmasi olup’®, kisaca, Uyenin icerisinde
bulundugu olumsuz durumu bertaraf etme
amaci tagimaktadir.

Kulip teminat mektubunun énemli katki
sagladigi noktalardan biri ise tutuklanan ge-
milerin serbest birakilmasidir. Ozel hukuktan
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13 “Gemi adamlan”; kaptan, gemi
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14 Acar, P&l, s. 117.
15 Acar, P&l, s. 123 vd.

16 Acar, P&l,s.9.
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GSI ARTICLETTER

P&l CLUB LETTER OF GUARANTEE IN THE COLLECTION

OF MARITIME CLAIMS UNDER TURKISH LAW

rested for reasons arising from private law in
return for a letter of guarantee in sufficient
amount are applied both in Turkish law and
in various other legal systems. However,
while the letters of guarantee provided by
banks and insurance companies are ob-
tained through relatively long processes,
the clubs provide such service free of charge
and more rapidly, so that the damages aris-
ing from the arrest of the vessel, where even
short periods are important, are terminated
as early as possible. Furthermore, it should
be noted that, occasionally, the clubs de-
mand a collateral guarantee from the mem-
ber in the form of a “counter-guarantee”.
This is because the club does not take over
the dispute by providing a letter of guaran-
tee in accordance with a concrete case and
is protected from the unfair income that the
member may obtain from the club thanks to
the counter-guarantee.

As stated above under the heading “Pé&il
Club’s Power of Discretion”, the club has an
absolute discretion in all matters, including
its activities regarding the letter of guar-
antee. Accordingly, it would be erroneous
to conclude that the letter of guarantee in
question can be unconditionally collected
from the club by treating it as a customary
letter of guarantee, when even providing a
letter of guarantee is not included among
the debts of the club™. The club shall use
its absolute discretion in the collection re-
quests made based on the letter of guaran-
tee, just as it did when providing the letter
of guarantee.

kaynaklanan sebeplerle tutuklanan gemilerin
yeterli tutarda bir teminat mektubu karsiigin-
da serbest birakilmasina dair ¢areler gerek
Turk hukukunda gerekse diger cesitli hu-
kuk sistemlerinde uygulanmaktadir. Ancak,
bankalarin ve sigorta sirketlerinin sundugu
teminat mektuplar nispeten uzun saregler
sonucunda elde edilirken, kulupler s6z ko-
nusu hizmeti Ucretsiz olarak ve daha hizli se-
kilde sunmakta, dolayisiyla kisa surelerin dahi
o6nem tasidigi geminin tutuklanmasindan do-
@an zararlar mamkun oldugunca erken sona
ermektedir. Mezkar imkanin yani sira, kultp-
lerin zaman zaman Uyeden “karsi glvence”
niteliginde bir teminat talebiile karsilasildigini
belirtmek gerekmektedir. Zira kultp somut bir
olay uyarinca teminat mektubu sunarak uyus-
mazligi devralmamakta, karsi glvence saye-
sinde ise Uyenin kulupten elde edebilecegi
haksiz gelirden korunmaktadir.

Yukarida “P&| Kulubunun Takdir Yetkisi” bag-
lig1 altinda ifade edildigi Uzere, kultp, teminat
mektubuna dair faaliyetleri de dahil olmak
Uzere, her konuda mutlak bir takdir yetkisine
sahiptir. Oyle ki, teminat mektubu saglamak
dahikulubun bor¢lanarasindayeralmazken®
s0z konusu teminat mektubunun mutat bir
teminat mektubu gibi degerlendirilerek ku-
lupten kayitsiz sartsiz tazmin edilebilecegi
degerlendirmesine varmak hatali olacaktir.
Kulup, ayni teminat mektubu saglarken ol-
dugu gibi, s6z konusu teminat mektubuna
dayanilarak bulunulan tahsil taleplerinde
de yine takdir yetkisini mutlak olarak kulla-
nacakitir.

To summarise, as a rule, it can be said that it
is not possible to collect the letter of guar-
antee unconditionally. Whilst it is possible
to demand the collection from the club,
such collection can only be realised if the
club uses its discretionary power in that
respect.

VI. CONCLUSION

During the operation of maritime trade, the
insurance and the letters of guarantee pro-
vided by P&l clubs are vital for the whole
industry stakeholders. In this respect, the
history of marine insurance, obligations of
the parties in club insurance, discretionary
power of the club, which has a significant
role in the granting and execution of club in-
surance, and the collection of claims subject
to maritime law with a club letter of guaran-
tee have been examined in this article.

As explained in this article, although the
collection of letters of guarantee is not as
unconditional or common as the letters of
guarantee provided by banks or insurance
companies, especially in a foreign state’s
sovereign territory, club insurance has been
the optimal remedy for hundreds of years for
those who face claims under the maritime
law.

BIBLIOGRAPHY

DIDEM ALGANTURK WHITE, Deniz Sigorta Hukukunda Kultip
Sigortas, istanbul 2006.

GOKTUG BURUCUOGLU, Kulup Sigortasi (P&l) Cergevesinde
Esyanin Ziyal veya Hasari Halinde Teminatin Kapsami, (Date Ac-
cessed: 18.12.2023) https://dspace.ankara.edu.tr/xmlui/bitstream/
handle/20.500.12575/68554/?sequence=1.

HACI KARA, Sigorta Hukuku, Second Edition, istanbul 2021.

ILKNURULUG CiCiM, “Tarihsel Gelisim Sureci Baglaminda Den-
iz Sigortalar”, Elektronik Sosyal Bilimler Dergisi, C. 22, S. 86, 2023.

SERDAR ACAR, Kulup Sigortasi (P&l), (Date Accessed:
18.12.2023) http://nek.istanbul.edu.tr:4444/ekos/TEZ/43189.pdf.

ZEHRA SEKER, Deniz Yoluyla Yuk Tasinmasinda Sigorta Hi-
mayesinin Kapsami, (Date Accessed: 18.12.2023) http://nek.is-
tanbul.edu.tr:4444/ekos/TEZ/34315.pdf.

TURK HUKUKUNDA GEMi ALACAKLARININ
TAHSILINDE P&l CLUB TEMINAT MEKTUBU

Ozetlemek gerekirse, kural olarak, teminat
mektubunu kosulsuz ve sartsiz sekilde tah-
sil etmenin mumkuan olmadigi soylenebile-
cektir. S6z konusu tahsilatin kulupten talep
edilebilmesi mumkun olmakla beraber, tah-
silat ancak kultbun takdir yetkisini bu yonde
kullanmasi ile gerceklesebilmektedir.

VI. SONUGC

Deniz ticaretinin isleyisinde P&! kulaplerinin
ve P&l kulupleri tarafindan saglanan teminat
mektuplarinin sagladigi guvence, sektorun
tum paydaslari icin 6nem arz etmektedir. Bu
kapsamda; deniz sigortalarinin tarihgesi, ku-
lup sigortasinda taraflaninin yakuamlulukleri,
kulup sigortasinin saglanmasi ve uygulan-
masinda énemli yer tutan kulubun takdir yet-
kisiile deniz hukukuna tabi alacaklarin kultp
teminat mektubu ile tahsili basta olmak tizere
kulup sigortasina iliskin konular ¢alismamiz
icerisinde incelenmistir.

Makale kapsaminda aciklandigi Uzere, te-
minat mektuplarinin bankalar veya sigorta
sirketleri tarafindan saglanan teminat mek-
tuplan gibi tahsilati diger mezkur teminat
mektuplari gibi kosulsuz veya yaygin olmasa
da ozellikle yabanci bir devletin egemenlik
alaninda deniz hukuku kapsaminda talepler-
le karsilasan kisilerin bagvurabilecegi optimal
yol yuzlerce yildir kulip sigortasi olarak ge-
cerliligini korumaktadir.
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